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STATEMENT OF THE CASE

Nature of the Case
After falling victim to a "Nigerian Check Scam," Rebecca Allen, a credulous
mother of four, entered a local Money Tree with a fictitious check. One disputed issue
in the case was whether Ms. Allen knew, or was aware, that the check she had received
as a part of the scam was fraudulent. However, it is undisputed that Ms. Allen never
indorsed the fraudulent financial instrument prior to relinquishing physical possession of
it, at the Money Tree. Ms. Allen was eventually convicted of felony forgery. On appeal,
Ms. Allen asserts that there was insufficient evidence to convict her of forgery, as
Ms. Allen did not pass or attempt to pass the check in question, as a matter of law,
because she did not both relinquish possession and indorse the fictitious financial
document, which are dual requirements for the negotiation of a financial instrument in
Idaho.
Statement of the Facts
In approximately January of 2007, Rebecca Allen, an unemployed 31 year old
mother of four spent the vast majority of her time playing on the computer. (Tr., p.184,
L.21 - p.185, L.1 O; Presentence Investigation Report (hereinafter, PSI), pp.4-5.) About
that time, Ms. Allen began receiving e-mails indicating that a man named Al Yusuf,
identified as being purportedly extremely wealthy, was dying and needed someone to
transfer his $22 million to various charities of his choosing. (Tr., p. 122, L25 - p.126,
L.16; p.194, Ls.11-23.)

Officer Ben Sterling testified that the name Al Yusuf is a

"common name used under the Nigerian Check scam."
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(Tr., p.148, Ls.14-24.)

Believing that the e-mail might be real, Ms. Allen responded to the scam e-mail. (Tr.,
p.124, Ls.12-14; p.188, L.24 - p.189, L.1.) Over the next several weeks, Ms. Allenemailed back and forth with a Sarah Mohammed, who was purportedly working for
Mr. Yusuf. (Tr., p.187, L.3 - p.188, L.16.) Ms. Allen testified that she communicated
with Ms. Mohammed once a day for a month. (Tr., p.188, Ls.13-15; Defendant's Exhibit
Band C.) On February 20, 2007, Ms. Mohammed sent Ms. Allen a confirmation e-mail,
indicated that she had mailed Ms. Allen a check in the amount of $4,900 to cover fees
for the transfer of the $22 million. (Defendant's Exhibit C) To solidify the agreement,
Ms. Allen gave Ms. Mohammad her name, birth date, and social security number. (Tr.,
p.197, Ls.1-9.)
Ms. Allen then received a package from OHL, which contained a Citibank check
identifying Ms. Allen as the payee. (Tr., p.96, L.19 - p.97, L.5; p.189, L.10-12.) Brandy
Perkins, a former Money Tree manager testified that the check in question looked like a
real check and an average person would probably not be able to distinguish between it
and a real check. (Tr., p.93, L.13-15, p.102, L.25 - p.103, L.10.) Upon receiving the
check from Al Yusuf, Ms. Allen took it into the Money Tree, a payday loan store where
Ms. Allen had previously set up an account and that had her identifying information on
file. (Tr., p.106, L.20- p.108, L.12, p.189, Ls.12-14.) Ms. Allen testified that she took
the check into the Money Tree to see "if it was real" and "was hoping that it was real, but
if it wasn't, then it wasn't really a big deal." (Tr., p.189, Ls.12-14, p.191, Ls.16-19.)
Ms. Perkins, then a Money Tree manager and the second person Ms. Allen dealt with at
the Money Tree, testified that Ms. Allen passed the check through the window, without a
signature, and Ms. Perkins knew immediately that the check did not look right. (Tr.,
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p.96, Ls.6-24, p.156, Ls.15-16.) Once Ms. Perkins was unable to verify the check and
informed Ms. Allen "that the check wasn't real," Ms. Allen "said if it wasn't real she didn't
want any part of it." (Tr., p.98, Ls.8-20.)
After Ms. Allen left the store, the Money Tree contacted local law enforcement.
(Tr., p.115, Ls.1-11.)

After meeting with Ms. Perkins at the Money Tree, Deputy

Christina Bell and Deputy Benjamin Sterling proceeded to Ms. Allen's residence. (Tr.,
p.115, L.8 - p.117, L.13, p.145, Ls.6-19.} Ms. Allen initially told officers that she had
obtained the check from an old friend.

(Tr., p.118, L.18 - p.120, L.12.)

Ms. Allen

indicated that she made up various stories about how she received the check because
she was embarrassed about falling for the scam and did not want anyone to think she
was a stupid person.

(Tr., p.191, Ls.2-12, p.148, Ls.3-14.)

Eventually, Ms. Allen

acknowledged that she was being untruthful with officers about where she obtained the
check and purportedly consented to go to the police station "for further questioning."
(Tr., p.120, L.13- p.121, L.22.) At the police station, Ms. Allen was interrogated by
Deputy Sterling. 1

(Tr., p.121, Ls.23-25.)

During the questioning, Ms. Allen

acknowledged that she had fallen victim to a Nigerian internet scam. (Tr., p.122, L.22p.124, L.14.} Deputy Bell testified that during the interrogation, Ms. Allen stated that
she went to the Money Tree see if the check was real, and at some points during the
questioning, stated that she went to the Money Tree to cash the check. (Tr., p.124,
L.15 - p.125, L.6.) Deputy Bell testified that Ms. Allen "would go back and forth and
say, 'I'm going to cash it, I wanted to see if it was real,' and so she did make both
statements." (Tr., p.125, Ls.2-6.)
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During the interrogation, Ms. Allen agreed to make a written statement, wherein
she wrote in relevant portion, that she went to the Money Store to see if the fictitious
check was real. (Tr., p.126, L.17 - p.127, L.12.) Ms. Allen then signed the statement.
(Tr., p.138, Ls.1-4.) Deputy Bell was the only other person in the room with Ms. Allen
was she was writing her statement. (Tr., p.136, L.21 - p.137, L.2.) After Ms. Allen's
written statement had been completed and signed, Deputy Sterling entered the room,
confronted Ms. Allen on what he believed to be the truth, and Ms. Allen begrudgingly
crossed out "to see if it [fictitious check] was real" and changed it to "cash it." (Tr.,
p.126, L.24 - p.127, L.19, p.133, L.18 - p.141, L.14, p.151, L.9 - p.152, L.21, p.157,
L.15-p.159, L.7.)
Deputy Sterling testified that once he was able to get Ms. Allen to change her
statement, their "conversation" did not end friendly.

(Tr., p.154, Ls.5-14.)

In fact,

Deputy Sterling told Ms. Allen, "If you are not going to cooperate further, you're free to
go, and you need to leave the office." (Tr., p.154, Ls.12-14.) Deputy Sterling indicated
that he became frustrated because Ms. Allen was reverting back to telling him that she
did not know the check was fraudulent which was contrary to what he believed to be the
truth. (Tr., p.154, L.15 - p.156, L.8, p.159, Ls.3-7.) Mr. Sterling stated, "I already pretty
much got what I wanted out of her; it's just that she reverted back to many of the
statements she had said before." (Tr., p.165, Ls.1-14.)

1

Shockingly, "there was something wrong with the recorder," so there was no recording
of Deputy Sterling's interrogation of Ms. Allen. (Tr., p.122, Ls.1-9.)
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Course of Proceedings
In October of 2007, Ms. Allen was charged with felony forgery. (R., pp.19-20.)
Ms. Allen filed a motion to suppress the statements she made to officers, which was
denied by the district court. (R., pp.24-24, 38-39.) Ms. Allen then proceeded to trial.
(R., pp.66-70.) After the State presented its case, defense counsel for Ms. Allen made
an Idaho Criminal Rule 29 (hereinafter, Rule 29) motion for judgment of acquittal,
arguing that the State failed to show that Ms. Allen knowing attempted to pass a
fraudulent check. (Tr., p.170, Ls.3-22.) In denying the motion, the district court stated:
This troubles me greatly because it is such a weak case, it just
hangs by a thread, and the concept of this is can you - - can you say that
a case is so weak that no rational jury could find beyond a reasonable
doubt that the case is - - has been established. But I think the appellate
courts have said time after time that judges aren't supposed to get
involved at this stage.
Not in the middle of the case, we're supposed to let it go to the jury,
and let the jury handle it I'm not very impressed with the case, Counsel,
but I'm going to deny the motion. I think it has to go to the jury.
(Tr., p.181, L.20-p.182, L.9.)
The case was sent to the jury and Ms. Allen was found guilty of felony forgery.

(R, p.71.) The district court imposed, but suspended, a unified sentence of seven
years, with one year fixed, upon Ms. Allen, and placed her on probation for seven years.
(R., pp.77-81.)

Ms. Allen filed a Notice of Appeal timely from the district court's

judgment of conviction. (R., pp.84-86.)
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ISSUE
Was there sufficient evidence to convict Ms. Allen of felony forgery where as a matter of
law, a payee could not pass or attempt to pass a check without a signature?
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ARGUMENT

I.
There Was Insufficient Evidence To Convict Ms. Allen Of Felony Forgery Where The
State Failed To Prove Beyond A Reasonable Doubt That Ms. Allen Passed Or
Attempted To Pass A Fraudulent Document

A.

Introduction
Ms. Allen was convicted of felony forgery after falling victim to a Nigerian check

scam. On appeal, Ms. Allen asserts that there was insufficient evidence as she never
passed or attempted to pass the check she received in the mail because she never
indorsed the back of the check, a requirement under Idaho law to negotiate a financial
document.
B.

There Was Insufficient Evidence To Convict Ms. Allen Of Felony Forgery Where
The State Failed To Prove Beyond A Reasonable Doubt That Ms. Allen Passed
Or Attempted To Pass A Fraudulent Document
Ms. Allen asserts that there was insufficient evidence to convict her of felony

forgery. Specifically, as a matter of law, a party cannot pass or attempt to pass the
financial instrument in Idaho without an indorsement by the payee. Because Ms. Allen
never indorsed the check in the instant case, she cannot be guilty of felony forgery. In
State v. Crawford, 130 Idaho 592,944 P.2d 727 (Ct. App. 1997), it was stated that:

[a]ppellate review of the sufficiency of the evidence is limited in scope. A
judgment of conviction, entered upon a jury verdict, will not be overturned
on appeal where there is substantial evidence upon which a reasonable
trier of fact could have found that the prosecution sustained its burden of
proving the essential elements of a crime beyond a reasonable doubt ...
[w]e will not substitute our view for that of the jury as to the credibility of
the witnesses, the weight to be given to the testimony, and the reasonable
inferences to be drawn from the evidence ... [m]oreover, we will consider
the evidence in the light most favorable to the prosecution.
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Id. at 594-595, 944 P.2d at 729-730 (citations omitted).
In State v. Mitchell, 130 Idaho 134, 937 P.2d 960 (Ct. App. 1997), it was noted
that, "[e]vidence is regarded as substantial if a reasonable trier of fact would accept it
and rely upon it in determining whether a disputed point of fact has been proved." Id. at
135, 937 P.2d at 961. 'The challenge to the sufficiency of the evidence is not based on
a technical or subtle defect. The defense simply says that there was not enough
admissible evidence to convict the defendant." State v. Faught, 127 Idaho 873, 877,
908 P.2d 566, 570 (Ct. App. 1995). Further, "a criminal defendant need not move for a
directed verdict or judgment notwithstanding the verdict in order to preserve for appeal
the issue of whether there was sufficient evidence before the jury to support a verdict to
convict." Id.
Ms. Allen was charged by Information with felony forgery. (R., pp.19-20.) The
State's charging document alleged:
nd

That the Defendant, REBECCA R. ALLEN, on or about the 22 day of
February, 2007, in the County of Ada, State of Idaho, did falsely and with
the intent to defraud another, pass or attempt to pass, as true and
genuine, a certain written instrument, to-wit: check# 706928479 on the
account of Citibank payable to Rebecca Allen in the amount of $4,900.00
to a Money Tree employee, well knowing at the time of the passing of the
said instrument that it was false or counterfeited.
(R., pp.19-20.) Idaho Code§ 18-3601 defines felony forgery, in relevant portion, as:
"Every person who, with the intent to defraud another ... passes, or attempts to pass,
as true and genuine any of the above named false, altered, forged or counterfeited
matters ... knowing the same to be false, altered, forged, or counterfeited, with intent to
prejudice, damage, or defraud any person ...."
Here, the jury was instructed:
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1.

On or about the 22 nd day of February, 2007;

2.

in the state of Idaho;

3.

the defendant REBECCA R. ALLEN;

4.

with the intent to defraud Money Tree;

5.

falsely passed or attempted to pass as true and genuine, a certain
false or counterfeited written instrument, to-wit: check# 706928479,
knowing the same to be false or counterfeited, with the intent to
defraud any person.

(Jury Instruction No. 3.)
Ms. Allen asserts that the State failed to prove beyond a reasonable doubt that
she "falsely passed or attempted to pass" the check in question. The Idaho Supreme
Court has observed that "passing or uttering a check consists of presenting it for
payment." State v. Booton, 85 Idaho 51, 56, 375 P.2d 536, 538 (1962); see also State
v. Eubanks, 86 Idaho 32, 383 P.2d 342 (1963) (discussing the relevance of the

appellant's endorsement of a check when presenting for payment). In 1993, the Idaho
Legislature adopted the "Uniform Commercial Codes - Negotiable Instruments" into the
Idaho Code.

Idaho Code §28-3-101.

A "'negotiable instrument' means an

unconditioned promises or order to pay a fixed amount of money.... " Idaho Code §283-104. A check, under Idaho law, is a negotiable instrument. See generally Idaho Code
§28-3-104. Idaho Code§ 28-3-201 defines the negotiation and transfer of instruments,
or for purposes of the instant case, what is required to present a check for payment. It
provides:
(1) "Negotiation" means a transfer of possession, whether voluntary or
involuntary, of an instrument by a person other than the issuer to a
person who thereby becomes its holder.
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(2) Except for negotiation by a remitter, if an instrument is payable to an
identified person, negotiation requires transfer of possession of an
instrument and its indorsement by the holder. ...
Idaho Code §28-3-201(emphasis added).

Idaho Code §28-3-204(1) defines

"indorsement" as "a signature... made on an instrument. ... " Idaho Code §28-3204(1).
Thus, I.C. §28-3-201(2) requires that if an instrument (in this case, a check) is
payable to an indentified person, in this case, Ms. Allen, "negotiation requires the
transfer of possession of an instrument and its indorsement by the holder." Id. In other
words, the payee of a negotiable instrument (the check) must both transfer possession
and indorse the instrument, in order to present (pass), or attempt to present (attempt to
pass) the document for payment. Here, as a matter of law, Ms. Allen could not have
passed or attempted to pass the check, as a signature is required before an instrument
can be presented for payment by a payee. Thus, because Ms. Allen never indorsed the
check in question, it cannot be said that she passed or attempted to pass the check.
Accordingly, there was insufficient evidence to convict Ms. Allen of felony forgery.

CONCLUSION
Ms. Allen respectfully requests that this Court vacate his conviction for felony
forgery.
DATED this 23rd day of March, 2009.

ER~KSEN
Deputy State Appellate Public Defender
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